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NATURE OF THE PROCEEDINGS

This is an appeal from a judgment of the district

court of Arizona rendered on July 2, 1934, in favor

of the plaintiff in an action at law brought by the

trustee in bankruptcy of the Arizona Rock Products

Company, a corporation, to recover an unlawful

preference of $5800 made within four months prior

to June 29, 1931, the date of the adjudication of

bankruptcy. The unlawful preference alleged was
paid to Sims, defendant below, by an operating re-

ceiver who had been appointed in proceedings pend-

ing in the state court, in which Sims was a defend-

ant and cross-complainant, upon a minute entry

order entered on March 24, 1931 (Tr. p. 275), the
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sum being paid out of moneys accumulated by such

operating receiver in the operation of the plant of

the Arizona Rock Products Company over a period

of some eight months prior to the making of the pay-

ment, and prior to the entry of said Sims into the

proceedings, and was applied upon the mortgage debt

of said Sims before any judgment of foreclosure of

his mortgage was rendered on his cross-complaint

and before an order of sale of the mortgaged prem-
ises. The whole of said mortgaged premises were
thereafter sold and bought by the defendant Sims
under his judgment of foreclosure and a deficiency

judgment rendered, for which deficiency Sims filed

a claim in the bankruptcy proceedings (Tr. pp. 60,

61). The case was tried to the court without a jury,

on an oral stipulation made in open court. A motion

for new trial was filed on July 23, 1934, which was
overruled by the court on October 1, 1934. (Tr. p.

44)

There was no motion for judgment for the defend-

ant made at the close of the evidence, nor was there

any request for a declaration of law by the court,

nor any other action to lay the foundation for a re-

view of the evidence on appeal. There was no re-

quest by either plaintiff or defendant for findings

of fact or conclusions of law, and no such findings

were made by the court. The judgment appears in

the transcript at pages 35 and 36.

The sufficiency of the complaint to sustain the

judgment of the district court is admitted in ap-
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pellant's brief, at pages 1 and 2 thereof, the language

of the brief being as follows:

"To the complaint a demurrer was filed by the

defendant on September 9, 1932 (7) and on the

same date a motion to make the complaint more

definite and certain was also filed (8-10). The
demurrer was overruled and the motion was
denied (10-11). No question is raised on this

appeal in consequence of said demurrer being

overruled and said motion denied. Defendant

filed on September 28, 1932, an answer to plain-

tiffs complaint. (11-24)'^

Appellee has filed herein motion to strike the bill

of exceptions, and motion to dismiss or affirm, upon
grounds set up in said motions and authorities cited

in support thereof, and again urges consideration of

said motions before passing on to a consideration of

his argument and authorities upon the merits, as

hereinafter set out.

STATEMENT

Believing the statement of facts of appellant fails

to sufficiently cover the issues involved, and because

the record consists in large part of voluminous pro-

ceedings in a state court which appear in different

parts of the transcript, but must be all considered

together, appellee here states the same in chronologi-

cal order.



The salient facts, as adduced by the evidence in

the case, are stated with reference to the question to

be determined, as follows:

On the 1st day of July, 1930, the Southwest Sand

and Gravel Company, a corporation, filed suit in

the superior court of Maricopa County, Arizona,

against the Arizona Rock Products Company, a cor-

poration, the complaint showing the plaintiff to have

been a stockholder of said Arizona Rock Products

Company at said time, holding 133 shares of pre-

ferred, and 1330 shares of common stock in said

defendant company (Tr. pp. 186-191). Also named as

defendants were J. A. Wellington, Wheeler Engineer-

ing Company, a corporation, W. P. Sims, J. D. Hal-

stead Lumber Company, a corporation, John Doe,

Richard Roe, White Corporation, and Brown Corpora-

tion, defendants; the suit being instituted for the re-

covery of the amount alleged to be due plaintiff by the

Arizona Rock Products Company under an executory

contract, a lien being claimed on certain property of

the defendant Arizona Rock Products Company, the

other defendants being named only as having some

possible claim or lien in the same property. A re-

ceiver was not sought in the proceedings, nor were

any grounds showing necessity for receivership set

out in the complaint. (Tr. pp. 179-198) The prayer

of the plaintiff's complaint shows the extent of the

recovery asked, and is as follows

:

"WHEREFORE, plaintiff prays judgment
against the defendants:



1. That plaintiff do have and recover of and
from the defendant, Arizona Rock Products

Company, the full sum of Eight Thousand One
Hundred Twenty-four and 49/100 Dollars, to-

gether with interest upon Seven Thousand Nine

Hundred Eighty-one and 70/100 Dollars thereof

at the rate of seven per cent per annum from
the thirtieth day of June, 1930, until paid and
the further sum of Eight Hundred Dollars as

and for plaintiff's attorney fees herein, together

with plaintiff's costs and disbursements herein

incurred.

2. That the defendant, Arizona Rock Products

Company be required to set forth and disclose

herein all of its assets and properties, as the

same existed on the twelfth day of June, 1929,

and on the twenty-eighth day of March, 1930,

and at the time of the filing of this complaint.

That a valid, first, prior and subsisting lien be

decreed in favor of the plaintiff and against all

of the defendants upon said assets and proper-

ties. And that plaintiff have special execution

against said assets and properties for the en-

forcement of its judgment herein.

3. That each and all of the defendants, Arizona
Rock Products Company, J. A. Wellington, W. P.

Sims, Wheeler Engineering Company, J. D. Hal-

stead Lumber Company, John Doe, Richard Roe,

Herbert Poe, Black Corporation, White Corpora-
tion and Brown Corporation, be barred and for-



ever estopped from having, claiming or asserting

any right, title, claim, interest, estate or lien

adverse to the plaintiff upon the properties and

assets, upon which a lien shall be herein decreed

in favor of the plaintiff, from and after the de-

livery of the sheriff's certificate of sale under

the writ of special execution aforesaid.

4. That plaintiff have general execution against

the defendant, Arizona Rock Products Company
for any deficiency arising upon the foreclosure

of plaintiff's lien aforesaid.

5. That plaintiff have such other and further

relief as the court shall find to be equitable in

the premises."

(Tr. pp. 197, 198)

There is no record of service upon the defendant

Sims in the cause, and before time for answering by

any of the defendants in the proceedings, and be-

fore answer had been made by any defendant, to-

wit, on the 18th day of July, 1930, a stipulation was
entered into between the plaintiff Southwest Sand
and Gravel Company, and the defendant Arizona

Products Company, agreeing to the appointment of

an operating receiver, and requesting the appointment

of H. Douglass as receiver. This stipulation does not

appear in the evidence in this cause, but the order of

appointment of receiver, made on the 18th day of

July, 1930, which was introduced in evidence, recites



that the appointment is made by stipulation, the

order of appointment being in the following words

and figures:

"Upon consideration of the stipulation between

the plaintiff and the defendant, Arizona Rock

Products Company this day filed herein, and

good cause appearing therefor,

IT IS ORDERED:

I.

That H. Douglass be, and he is hereby ap-

pointed receiver to take charge of and have the

custody and control during the pendency of this

action and until the further order of the court,

of all of the assets and property of the defend-

ant, Arizona Rock Products Company, and to

handle, manage and control the same and op-

erate the business of said defendant, and to re-

ceive and conserve the income therefrom and
from time to time, as directed by the court, to

pay the operating expenses and debts of said

business, and to do and perform all such other

acts and duties as the court may hereafter by

proper order direct.

II.

That said H. Douglass shall give bond as such
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officer, with surety to be approved by the court,

in the penal sum of $5,000.00, and upon his tak-

ing the official oath, and the approval and fil-

ing of said bond, the clerk of this court shall

issue to him a certificate of such appointment.

Done in open court this 19th day of July, 1930.

JOSEPH S. JENCKES,
Judge."

(Tr. pp. 198, 199)

The receiver so appointed under this order there-

upon qualified and took over the operation of the

property and one of his first acts was to make ap-

plication to the superior court for authority to issue

receiver's certificates in the amount of $3,000. This

action was taken in order to pay the accrued bills

due to the Central Arizona Light and Power Com-
pany for power furnished the Arizona Rock Products

Company during April, May and June, 1930, pay-

ment of which was necessary before the plant could

be operated by the receiver. (Tr. pp. 138, 139) The
court authorized issuance of these certificates, but

the same were only issued to the amount of $1474.20.

Not until January 21, 1931, did the defendant W. P.

Sims appear in the proceedings, at which time he

filed an answer and cross-complaint setting forth

that he was the owner and holder of a mortgage in

the amount of $10,000 executed and delivered to him
by the Arizona Rock Products Company and filed

for record in Maricopa County, Arizona, on the 31st



day of October, 1929, a copy of the mortgage being

attached to the answer as an exhibit. The answer

and cross-complaint, with exhibits attached, are in

evidence (Tr. pp. 91-106), and an examination of

the mortgage shows the following property to have

been mortgaged:

*'The rock, sand and gravel plant of mortgagor

at or near the Town of Tempe, County of Mari-

copa, State of Arizona, situated upon that cer-

tain premises leased from said Town of Tempe,

and more particularly hereinafter described, to-

gether with all structures, buildings, machinery,

equipment and appliances of whatsoever kind

owned by mortgagor, and situated upon said

leasehold interest."

(Tr. p. 66)

Also all the right, title and interest of the mortgagor
in and to certain real property described by metes

and bounds therein and covered by leases recited

to have been assigned to mortgagor.

This is all the property included in the mortgage,

and it is to be especially noted that the rents, p^vfits

and issues are not included in the mortgage. The
habendum clause is the usual one, reading as follows

:

"TO HAVE AND TO HOLD the above described

property, together with all and singular the
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right and appurtenances thereto in anywise be-

longing unto the said W. P. Sims, his heirs, ex-

ecutors, administrators and assigns forever."

(Tr. pp. 94, 104)

The answer and cross-complaint of defendant Sims,

after setting up the terms of the mortgage generally,

asserts that the property covered by the mortgage

is the same property described in plaintiff's com-

plaint in said proceedings; sets up that the receiver

appointed by the court in such proceedings has taken

possession of the property and is operating and con-

trolling the same and applying the proceeds to the

satisfaction of claims and demands it is asserted

are subordinate to the mortgage lien of said Sims,

especially referring to the receiver's certificates and
asserting in general terms that the operation of the

plant is depleting the security of the defendant Sims.

After setting up the amount due upon the mortgage,

with costs and attorney's fees, said Sims proceeds in

his cross-complaint to ask for a foreclosure of his

mortgagey or, in the alternative, for an order of sale

of the premises by the receiver. Nowhere in this an-

swer and cross-complaint is the slightest reference

made, or any relief sought, with respect to the pro-

ceeds then in the hands of the receiver, or thereafter

to accrue to the receiver from the operation of the

plant; nor is any receiver sought in the foreclosure

proceedings for the benefit of the mortgagee, nor any
sequestration of funds by the present receiver for the

benefit of the mortgagee asked.
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The prayer of this cross-complaint asks:

First y for judgment for the amount of the mort-

gage with costs, attorney's fees, etc.

Second, for a lien upon all the property of the

Arizona Rock Products Company "the subject

of the said mortgage and hereinbefore described"

in accordance with the terms and provisions of

the mortgage for the payment of the amount
found due, and for a foreclosure and sale of the

mortgaged premises in accordance with the

provisions of the statutes of the State of Ari-

zona, unless the court shall order a sale by the

receiver, as thereafter prayed; and

Third, that the receiver theretofore appointed be

authorized, empowered and directed, upon such

terms and after giving such notice as the court

may direct, to sell all of ''said property" and
report the sale to the court and pay the pro-

ceeds derived from such sale and upon final

adjudication and foreclosure of said mortgagee's

lien, that he be adjudicated to have a prior claim

for the payment of his said note, attorneys' fees,

and costs out of the proceeds of such sale after

the payment of the necessary expenses incident

to the sale; and

Fourth, a general prayer for equitable relief.

(Tr. pp. 102-104)

Thereafter and on February 12, 1931, defendant

Sims filed a ''petition for an order authorizing and
directing the receiver to sell property and assets of
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Arizona Rock Products Company, a corporation,"

this petition being noticed for hearing upon the 16th

day of February, 1931. The petition is in evidence

in the cause, and for the most part reiterates in gen-

eral language the allegations of Sims' answer and
cross-complaint. No allegations are made therein

under wihch any issues to be determined regarding

the proceeds of the operation of the plant by the re-

ceiver are raised, and no petition for application of

any part thereof to the debt of Sims is made, nor

any sequestration thereof sought. The only relief

asked is the sale of the property and assets held by
the receiver and "to bring the proceeds of said sale

into court" for distribution thereof to the parties en-

titled thereto. (Tr. pp. 107-112)

On February 16, 1931, Arizona Rock Products

Company filed a reply to Sims' petition to sell the

property and assets covered by the mortgage in which

it was set up that the receiver had on hand the

amount of $5,280.26. Among other things, this reply

sets up that the contract with the Lynch-Cannon
Company, under which the receiver was operating,

had been entered into by the Arizona Rock Products

Company before the appointment of the receiver, and
that the same would not be completed until June 1,

1931. The prayer of this pleading is that the peti-

tion of Sims be denied, and that the court authorize

the receiver to implead all creditors. (Tr. pp. 129,

130)

The only order of the court with reference to
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Sims' petition for sale appears in the minute entry

of February 16, 1931, as follows:

"Order hearing on petition for order of sale

continued until March 2, 1931."

(Tr. p. 275)

On the same day a minute entry order appears

as follows:

"Orders prayed for bringing in all general cred-

itors."

(Tr. p. 275)

On what this minute entry was based, the record

does not disclose, but that no action was taken by

the court, or by any of the parties, directed toward

bringing in the general creditors by notice or other-

wise, and that general unsecured creditors were never

brought into the proceeding, is shown by the entire

record which was introduced in evidence by defend-

ant. (Tr. pp. 170-276) On February 17, 1931, Sims
filed a motion to set the case for trial, the hearing

on this motion being set for February 24, 1931 (Tr.

p. 272). On February 19, 1931, the amended first

report of the receiver was filed showing a balance

on hand at that time of $5,280.26 (Tr. p. 226). Ap-
parently no hearing was had on Sims' petition for

sale on March 2, 1931, since the minute entry of

that date contains no reference thereto (Tr. p. 275).
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On March 2, 1931, a complaint in interpleader was

filed by the Allison Steel Manufacturing Company

(Tr. p. 233), and on March 19, 1931, a supplemental

report of the receiver was filed (Tr. p. 238).

The next action with reference to Sims' petition

for sale seems to have been under a stipulation signed

only by certain of the parties to the action, dated

on March 23, 1931, and filed on March 24, 1931. It

will be noted that the stipulation was not signed by

the receiver, nor was it signed by others of the cred-

itors and parties to the action (Tr. pp. 117-119).

The stipulation itself shows that it was not signed by

J .D. Halstead Lumber Company, one of the original

parties who had, on February 16, 1931, interpleaded

in the case.

Following the filing of this stipulation on March

24, 1931, a minute order appears in said proceed-

ings, reading as follows:

"Order allowing stipulation to be filed; order

for receiver to pay over to Dr. Sims the sum
of $5800 and that the case be continued to

April 2, 1931; Lynch-Cannon Engineering Co.

being present by its manager F. L. Holser and
consenting thereto it is ordered they owe said

amount to receiver."

(Tr. p. 275)

THIS IS THE ONLY ORDER MADE BY THE
COURT WITH RESPECT TO THE PAYMENT
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OF THE $5800, THE SUBJECT OF THE LITIGA-
TION HERE, AND AS THE RECORD SHOWS,
WAS MADE WITHOUT WRITTEN APPLICA-
TION OF ANY KIND, WITHOUT NOTICE OF
ANY KIND, AND WITHOUT HEARING OF ALL
OF THE PARTIES. No reason for said order is

given and it will be noted from the stipulation signed

by only a part of the parties to the cause of action,

purportedly consenting to the payment of $5800 to

the defendant Sims, that it was agreed that, within

eight days thereafter, in addition to such payment, a

trial of the foreclosure proceeding might be had, which

of course was tantamount, under the circumstances,

to agreement to a judgment of foreclosure foreclos-

ing Sims' mortgage upon all the property covered

thereby. It is to be noted that no deficiency judg-

ment existed at that time, and that the whole effect

of the payment wa^ to give the defendant Sirns $5800
out of the 'proceeds which the receiver, as the repre-

sentative of the general creditors, had acquired from
the operation of the plant over a period of eight or

nine months, and that by this order the defendant

Sims received not only all the property covered by
his mortgage, but all the rents, issues and profits

thereof prior to the foreclosure of his mortgage and
prior to the order of sale by the receiver. The mort-
gagee was not in possession prior to the judgment
of foreclosure and order of sale, and therefore was
not in possession at the time the payment of $5800
had been collected under a contract made by the re-

ceiver with the Lynch-Cannon Company, and it had
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therefore been severed from the property covered by
the mortgage of defendant Sims prior to trial of

the cause and long prior to entry of judgment of

foreclosure and sale. This is shown by the check

itself which is dated March 25, 1931, paid March 26,

1931 (Tr. pp. 73, 74), the judgment of foreclosure

and order of sale not being made until April 2, 1931

(Tr. p. 273), and the judgment itself not being filed

until April 20th (Tr. p. 271). The findings made
in this judgment appear to attempt to confirm the

minute entry order which is recited to have been

made on March 23, 1931, but which, as a matter of

fact, was made on March 24, 1931 (Tr. p. 275), a

recitation being made in said judgment of matters

which an inspection of the record shows to be ab-

solutely untrue, said recitation being as follows:

"It further appearing that after the filing herein

of said cross-complaint that representations were

made to the court on the 16th day of Fehrimry^

1931, by and on behalf of said cross-complainant

that the maker of said note and mortgage was
insolvent and that the property covered by said

mortgage consisted solely of a leasehold interest

in certain lands, together with a rock crushing

plant; that said plant w\as perishable in charac-

ter and deteriorating by operation and consti-

tuted, with all other property included in said,

mortgage, insufficient security for said indebted-

ness, and representing to the court that the pro-

ceeds from said operation equitably belonged to

said cross-complainanVs security under his mort-
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gage and asking that said property be immedi-

ately sold by the receiver heretofore appointed

and acting in said matter, and the court having

continued consideration of said application and

finding the allegations thereof, as hereinbefore

recited to be true, did, on the 23rd day of March,

1931, make an order directing said receiver to

pay said cross-complainant out of the proceeds

derived from the operation of said plant to ap-

ply upon the payment of said mortgage indebted-

ness the sum of $5800, said payment being like-

wise supported by stipulation of the parties

hereto" (Italics ours)

(Tr. p. 63)

Attention is called to the italicized passages

which are disproved by the record. So far as the reci-

tation which states that the petition for the sale of

the property made by Sims "represented that the

proceeds from said operations equitably belonged to

said cross-complainant as security under his mort-

gage" is concerned, an inspection of that pleading

shows nothing therein even remotely resembling such

an allegation, and that, in fact, no mention is made
therein of the proceeds of the operation of the plant,

the only mention concerning operation merely re-

ferring to the fact that the plant could not be profit-

ably operated after the expiration of the current con-

tract (with Lynch-Cannon) (Tr. p. 110). The record

further shows that there was no hearing whatever of

Sims' petition for sale on February 16th, but that
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the hearing on same was continued until March 2,

1931 (Tr. p. 270), and that on March 2nd no hear-

ing was had, but only a trial date set for the case

on a motion to set for trial filed by Sims on Feb-

ruary 17th (Tr. p. 273).

The record shows that on February 16, 1931, J. D.

Halstead Lumber Company filed an answer to the

cross-complaint of Sims (Tr. pp. 216-223) and an

inspection of that pleading shows no issue to have

been raised regarding any payment out of the pro-

ceeds of the operation to Sims. It will also be re-

called that the J. D. Halstead Lumber Company did

not sign the stipulation of March 23, 1931, whereby

certain of the parties agreed that this payment be

made to Sims prior to the foreclosure of his mortgage.

On April 2, 1931, Pratt-Gilbert Company who, like-

wise, were not parties to said stipulation, filed an

interpleader; (Tr. p. 123) this, of course, being sub-

sequent to the payment of the $5800 to Sims. The
record shows that no hearing was had at the time

the minute entry order was made on March 24, 1931

(Tr. pp. 139-140) and from the entire record it ap-

pears that there was no issue nfiade, or motion or ap-

plication upon which a hearing could have been had
upon that date. The only place where the record

shows anything in the pleadings touching upon the

payment of the proceeds of operation to Sims is con-

tained in an objection filed by Pratt-Gilbert Com-
pany on April 2, 1931 (Tr. p. 122), but since the

check shows payment was made to Sims on March
26, 1931, and the order itself was made on March
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23, 1931, it is apparent that the order itself was

made ten days before, and the money actually paid

six days before, the Pratt-Gilbert objection was filed.

(Tr. pp. 74, 271) That the payment of $5800 was

not supported by stipulation of the parties, as re-

cited in the judgment, is apparent from the stipula-

tion itself (Tr. p. 119), showing it was not signed

by the J. D. Halstead Lumber Company, one of the

original defendants, and one who had also joined

issue with defendant Sims on his cross-complaint

(Tr. pp. 216-223). These recitations in the judgment

are therefore disproved on the face of the proceedings.

ARGUMENT

The appellant in this case has grounded his argu-

ment upon four questions which he sets out in his

brief and which, he holds, are involved here, but

which, upon analysis, are really reduced to one, since

his entire argument seems to be based upon the prem-

ise that the superior court of Maricopa County,

through a suit filed therein more than four months
prior to the bankruptcy proceedings, had acquired

complete jurisdiction for all purposes of all matters

pertaining to the affairs of the bankrupt corporation

and that therefore the bankruptcy court has no juris-

diction. Appellant's argument is largely taken up
with the citation of authorities upon the subject of

priority of jurisdiction as between state courts and
bankruptcy courts, which matters appellee believes

are not in issue in this case. It is not a matter, as

appellee views it, in which priority of jurisdiction is
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involved, the only issue being as to the right of the

trustee in bankruptcy to recover an alleged preferen-

tial payment made within a period of four months

prior to bankruptcy upon a minute entry order only

in a proceeding in which appellee contends no juris-

diction existed in the court with respect to distribu-

tion of the fund out of which payment was made or

to order the particular payment made.

This case was brought under the provisions of the

Bankruptcy Act and appellee refers the court par-

ticularly to Sections 60b, 67b and 67f of said Act

on the question of what constitute voidable liens.

These sections appear respectively in U.S.C. A., Title

11, Chapter 6, Section 96b; Title 11, Chapter 7, Sec-

tion 107b; and Title 11, Chapter 7, Section 107f.

Under the Bankruptcy Act the trustee for the

bankrupt has the right to recover moneys paid to a

creditor either directly or indirectly, no matter in

what form it is transferred, and it has been held in

numerous cases that when the moneys were paid by

a receiver of a state court within four months prior

to the time of the institution of bankruptcy proceed-

ings, even though the receiver had been appointed

long before, the trustee may recover where the pay-

ment was made under any of the following circum-

stances :

(1) Where the court exceeded its jurisdiction

in the appointment of a receiver and the receiv-

ership proceeding is therefore totally void;
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(2) Where the court exceeded its jurisdiction

in making the particular order directing the

payment of the money and the order so made is

void as not having been made upon the issues

made by the pleadings in the receivership pro-

ceedings
;

(3) Where the receivership proceedings of them-

selves did not create a lien in favor of the gen-

eral creditors of the party afterwards becoming

bankrupt

;

(4) Where the plaintiff in the receivership pro-

ceedings had a lien upon property and had a re-

ceiver appointed but the receiver took into his

possession or distributed property that was not

covered by the lien in question.

In any of the above cases, the payment of money
made under an order of court creates a voidable

preference when the actual payment was made within

four months prior to the institution of bankruptcy

proceedings, no matter how long prior to that time

the receiver was appointed. In the instant case there

is no dispute as to the fact that the payment in ques-

tion upon which the suit is based, was made within

the period of four months preceding the bankruptcy

proceedings and since the payment was made by one

acting in the capacity of a receiver of the bankrupt

coi'poration, appellee will present his argument as

to the right of the trustee to recover the preferential

payment, collating the authorities under the four
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headings or points above set out, as to when recovery

may be had where receiverships are involved.

Referring to the first point raised, namely, as to

whether the court had jurisdiction to appoint a re-

ceiver in the proceedings in the superior court of

Maricopa Ck)unty, it is and has been the contention

of appellee that such court was without jurisdiction

to appoint a receiver in the first instance, and that

consequently not only the order of appointment of

the receiver, but all subsequent orders made in con-

nection with the receivership proceeding were abso-

lutely void, and that this is true both under statutory

procedure and under the general equitable principles

underlying receiverships. The Arizona law in regard

to receivership proceedings is found in Sections 3881

to 3884 Rev. Code Ariz. 1928. Section 3881 contains

a statement of the prerequisites upon which the juris-

diction of the state courts to appoint a receiver de-

pends as follows:

"The superior court, or the judge thereof, may
appoint a receiver in an action pending when
no other adequate remedy is given by law for

the protection and preservation of property or

the rights of parties therein pending litigation

in respect thereto."

And in Section 3884 is contained the further pro-

vision that:
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til*: * t In all matters relating to the appointment

of receivers, to their powers, duties and liabil-

ities, and to the power of the court, the princi-

ples of equity shall govern, whenever appli-

cable. * * *"

The jurisdictional requirements for the appoint-

ment of a receiver under Section 3881 have been clear-

ly stated by the supreme court of Arizona in the case

of United Sanders Stores, Inc. v. Messick, 39 Ariz.

323, 6 Pac. (2d) 430, in the following language:

"It will be noted therefrom (Section 3881) that

the jurisdictional requirements are (1) that

there be an action pending, and (2) that there

is no other adequate remedy for the preserva-

tion of property and the rights of the parties

therein pending the litigation."

Examining the record inthe case at bar, it is in-

dubitably shown thereby that the second essential

pointed out by the Arizona Supreme Court as neces-

sary to give the superior court of Maricopa County
jurisdiction to appoint a receiver on July 18, 1930,

was absolutely lacking, and that the appointment

therefore was totally void for lack of jurisdiction.

The action filed in the superior court was an action

on contract asking for judgment and that a lien be

fixed on the property of the defendant corporation,

and not only does not ask for the appointment of a
receiver, hut does not contain a single allegation

showing the necessity for the appointment of a re-

ceiver (Tr. pp. 179-198).
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Furthermore, by Section 3882 Rev. Code Ariz.

1928, it is provided as follows:

^*The application for the appointment of a re-

ceiver shall be in writing, supported by affidavit

and served upon the adverse party, together with

reasonable notice of the time of hearing. The
adverse party may file counter-affidavits, and

the same, with such testimony as the court may
admit, shall be considered on the hearing of the

application. The court may restrain such ad-

verse party from removing, secreting or other-

wise disposing of the property to the injury of

the applicant, pending the hearing."

In addition to the defendant Arizona Rock Products

Company, several other defendants were named in

said proceeding, all of whom, under the statute, would

be entitled to notice of the written application for a

receiver, had one been sought, and to participate in

the hearing upon said notice. The order appointing

the receiver states that it is done

"Upon consideration of the stipulation between

the plaintiff and the defendant Arizona Rock
Products Company this day filed herein,"

(Tr. p. 198)

but no stipulation appears in the record and it is

obvious that the stipulation, if any, must have been

oral. Regardless of the consent of Arizona Rock
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Products Company (by oral stipulation or otherwise)

to the appointment of a receiver, in the absence of

the written application provided by the statute show-

ing the necessity for the appointment of a receiver

and that the plaintiff had no adequate remedy at

law, and in the absence of notice to other interested

parties, the court was without jurisdiction to appoint

the receiver and its order appointing a receiver was
not merely voidable, but void. In such a state of

affairs, all orders made by the court with respect to

the receivership, could have no validity.

As was said in the case of

Baker v Vamey, 62 Pac. 100, 79 A.S.R. 140:

"It is accordingly a well-settled and universally

applied principle that consent of parties cannot

confer upon a court jurisdiction which the law
does not confer, or confers upon some other

court, although the parties may by consent sub-

mit themselves to the jurisdiction of the court.

In other words, consent cannot confer jurisdic-

tion of the subject matter, but may confer juris-

diction of the person."

In that case the plaintiff, as a receiver appointed by
the court in proceedings for the foreclosure of a mort-

gage, brought action to recover possession of the

property claimed to be the rents and profits of the

mortgaged property. It was contended by the de-

fendants that the plaintiff could not recover because

the appointment as receiver was void, and such con-
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tention was sustained by the appellate court which

held that the order appointing the receiver by virtue

of a stipulation contained in the mortgage itself was
absolutely void since the court was without jurisdic-

tion in the matter.

*'The circuit court was without jurisdiction to

appoint a receiver and its order, as well as

everything done in the alleged receivership, was
void and can be impeached even in a collateral

proceeding. High on Receivers (4th ed.) p. 55,

Sec. 39c; also p. 429, Sec. 344a."

Jones V Schaff Bros. Co., 174 S. W. 177.

In reviewing the jurisdiction of courts in the ap-

pointment of receivers, both under the general equity

powers of the court, and under statutory provisions,

the supreme court of Nebraska, in the case of

Vila et al v Grand Island Elec. Light, Ice and
Cold Storage Co., 94 N.W. 136, 63 L.R.A.

791

unqualifiedly held (1) that jurisdiction to appoint

a receiver of corporate property cannot be conferred

by the mere consent of the corporation where neither

equitable nor statutory grounds exist, and where other

parties whose rights are affected have not been noti-

fied; and (2) relief may not be granted by the court

not embraced within and comprehended by the allega-

tions of fact contained in the pleading. The petition
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in that case was held defective in substance and in-

sufficient to support the orders of the court appoint-

ing a receiver to take charge of and sequestrate the

property and business of the defendant corporation,

and directing a sale thereof. There are many points

of resemblance between the case last cited and the

case at bar, although in the former, the petition of

the plaintiff who allegedly held a chattel mortgage,

did ask for the appointment of a receiver of defend-

ant corporation. The day after the petition was filed,

the defendant corporation filed an answer consenting

to the appointment of a receiver, whereupon, the

court appointed a receiver to take charge of and
operate all the property of the defendant corpora-

tion, and shortly thereafter made another order di-

recting the receiver to sell the property of the cor-

poration and directing him to notify creditors to file

their claims. It was held that the court was without
jurisdiction to make the orders with respect to the

appointment of a receiver and his powers and duties

under the state of the pleadings and the admitted
facts.

"The money collected by a receiver acting

under a void appointment as such may be recov-

ered from him by the party entitled to it in an
action for money had and received to the use
of the plaintiff." .

Johnson v Powers (Neb.), 32 N.W. 62.

"It is elementary that no right can be acquired
or invaded by reason of the order or judgment
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of a court having no jurisdiction of the parties

or subject-matter; that all such extra-judicial

acts, together with that which emanates there-

from, being absolutely void, must be held for

naught, even when attacked collaterally."

Thurber v Miller, et al (S. Dak.), 75 N.W.
900.

And in the case of

State V District Court, 53 Pac. 272, 69 A.S.R.

645

it was said:

"The case, therefore, is not one where there

has been a receiver appointed by a competent

court with jurisdiction over the subject-matter

and of the parties before it, and where the court's

orders were regular, even though erroneous, but

one where the court has done that which is a

nullity and where all the orders, including the

one appointing a receiver and all those subse-

quent thereto, are absolutely void and entirely

beyond the jurisdiction of the court that made
them."

See also:

Tenth National Bank v Smith Const. Co.,

76 Atl. 67, 136 A.S.R. 884;
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State V Second Judicial Dist. Ct. (Mont.)f

50 Pac. 852.

Under the unquestioned state of facts as presented

by the record here, it seems clear that the receiver-

ship in the state court was wholly void.

Appellee next submits as bringing this case under

the second condition above set out, that the minute en-

try order of March 24, 1931, under which the pay-

ment of the $5800 was made to defendant Sims, was
wholly void as being outside of the issues raised by

the pleadings in the case in the state court.
^

The supreme court of the state of Arizona has

many times held that an order or judgment of a

court outside of the issues raised by the pleadings in

the case, is absolutely void.

In the case of Ritter v Arizona Cattle Company,
34 Ariz. 278, 271 Pac. 25, which involved an order

of the court to make payments in a receivership pro-

ceeding, Justice Lockwood, in his concurring opinion

states the rule as follows:

"A void order or judgment, as distinguished

from one merely erroneous or voidable, is one

made without jurisdiction. What, then, is nec-

essary to confer jurisdiction on a court?

Three things must concur: (a) Jurisdiction of

the persons of the litigants; (b) jurisdiction of

the subject matter of the action; and (c) juris-
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diction to determine the particular question de-

termined and to render the particular judgTrwnt

awarded. If any one of these be lacking, a judg-

ment or order is void, and not merely voidable

or erroneous. 33 C. J. 1072, pars. 34-37, and

cases cited.

In the case at bar the court unquestionably had

jurisdiction of the persons of the litigants, and

of the subject matter of the litigation. It was,

however, in my opinion, utterly lacking in juris-

diction to make the particular orders relied on

by appellant. Since the money used was proceeds

of the mortgaged property, or money advanced

on receiver's certificates for the sole purpose of

preserving the property, and since the amounts
surcharged were not used in the preservation

of the property, the court had no more jurisdic-

diction to make an order approving their pay-

ment from such proceeds than it would have

had if the receiver had secured the funds in ques-

tion by converting the property of a stranger to

the record, or robbing a bank. To hold to the

contrary would, as is pointed out in the majority

opinion, deprive respondents of their property

without due process of law. This cannot be

done." (Italics ours)

See also:

Western Land and Cattle Co. v National Bank

of Arizona, 29 Ariz. 51, 239 Pac. 299,
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wherein it was held that that part of a decree of

foreclosure erroneously extending the period of re-

demption was void as not being within the jurisdic-

tion of the court to render. The court in that case

said:

"A court must not only have jurisdiction of the

person and the subject matter, but the authority

to render a judgment of the kind in question.

Even though it has the first two, yet a judgment,

granting a relief or imposing a burden not with-

in the authority of the court in such a case, is

outside its jurisdiction and void. Windsor v Mc-
Veigh, 93 U. S. 274, 23 L. Ed. 914 (see also

Rose'sU.S. Notes)."

And in the early case of

Chenoweth v Butterfield, 11 Ariz. 315,

94 Pac. 1131,

it was said:

"* * * such recovery must come within the issues,

and the subject matter must be litigated in the

action."

It must be recalled that in the case at bar no trial

was ever had upon the issues raised by the original

complaint, nor was any judgment rendered thereon.

Certainly there is not a single pleading in the whole
record of the state case and which was introduced

in evidence in the instant case, which could invoke



32

the power of the court to make an order requiring

payment of $5800 to Sims on March 24, 1931.

The general rule of law with regard to the juris-

diction of the court in the matter of making orders

or rendering judgments which do not come within

the issues in the pleadings, and the difference be-

tween a merely erroneous order or judgment of a

court and one which is absolutely void, is forcefully

and clearly stated by Mr. Justice Field, in the case of

Windsor v McVeigh, 93 U. S. 274, 23 L. Ed.

914,

in the following language

:

"Though the court may possess jurisdiction of

a cause, of the subject-matter and of the parties,

it is still limited in its modes of procedure, and
in the extent and character of its judgments. It

must act judicially in all things, and cannot then

transcend the power conferred by the law. If,

for instance, the action be upon a money de-

mand, the court, notwithstanding its complete

jurisdiction over the subject and parties, has no

power to pass judgment of imprisonment in the

penitentiary upon the defendant. If the action

be for libel or personal tort, the court cannot

order in the case a specific performance of a

contract. If the action be for the possession of

real property, the court is powerless to admit
in the case the probate of a will. Instances of
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this kind show that the general doctrine stated

by counsel is subject to many qualifications. The

judgments mentioned, given in the cases sup-

posed, would not be merely erroneous ; they would

be absolutely void; because the court in render-

ing them would transcend the limits of its au-

thority in those cases."

There is nothing in the recent decision of the su-

preme court of Arizona, in the case of Dockery v.

Central Ariz. Light & Power Co., 45 Pac. (2d) 656,

referred to by appellant in his brief which is in any-

wise applicable to the case at bar, or which in any

way modifies or changes the rule laid down by the

Arizona court in the cases cited above.

To say, as does appellant, that because a court has

acquired jurisdiction of the subject-matter of an ac-

tion by the filing of a complaint seeking a money
judgment and foreclosure of a lien on certain prop-

erty therein described, such court thereby acquires

jurisdiction to make any kind of an order relating to

other matters not put in issue by the pleadings and
which affect the rights of those who are not parties

to the proceeding, is incorrect and fundamentally un-

sound. The superior court of Maricopa County, in

the suit filed therein by the Southwest Sand and
Gravel Company, had jurisdiction to decide only those

matters properly before it under the issues made by
the pleadings and even had the court acted within
its powers in appointing a receiver (which appellee

does not concede), the fact that a temporary receiver
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was appointed with limited authority to preserve and

operate the property of the Arizona Rock Products

Company pending the trial of the suit upon the con-

tract set up in the complaint and the possible fore-

closure of liens claimed on certain property therein

described, in no wise altered the limitations upon the

power of the court with respect to the orders it might

make in those proceedings.

Applying to the facts in the instant case, the third

point above set out, namely, that where receivership

proceedings of themselves do not create a lien in

favor of the general creditors of the party afterwards

becoming bankrupt, the trustee in bankruptcy may
recover pajmients made as preferential, appellee urges

that even had a showing been made in the Maricopa

County court upon which a valid order appointing

a receiver could be predicated, the appointment of

such receiver would certainly not bring about the

winding up of the affairs of the defendant corpora-

tion, nor would it give jurisdiction to the court to

determine any matters with respect to property of

defendant corporation temporarily put under the con-

trol of such receiver, except as the pleadings in the

case made the issue, and in any event the power and
authority of that receiver were limited by the order

of appointment, the terms of which order have been

quoted above. The general unsecured creditors were

not, and never have been parties to that suit. The
minute entry order made February 16, 1931, not re-

ferring to any issue then before the court, to the ef-

fect that general creditors should be brought in, but
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on which no further order was made by which such

creditors were brought in and the fact that no general

creditors' claims were ever filed in that court and

that the administration of the estate was turned over

to the bankruptcy court, effectually refutes any claim

that the state court proceeding was a receivership

for general administration.

In the case of

Farnsworth v Union Trust & Deposit Co.

(CCA. 4), 272 Fed. 92

the court held that a payment of a dividend by the

receiver of a state court appointed for an insolvent

partnership operated as a voidable preference as

against other creditors who were without notice and

did not participate.

And in the case of

Mercantile Trust Company v Schlaffly

(CCA. 8), 299 Fed. 202

the court held that the fact that a creditor is secured

and that the security is equal in value to the debt,

does not prevent a payment to him fi^om the general

funds of bankrupt not a part of his security within

four months prior to bankruptcy creating a voidable

preference, and that court said in its opinion:

**an equitable lien could not arise out of a pre-

ferential payment with such force as to defeat
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that very preference and to that extent annul

the statutory prohibition against preferences at-

taching to the property of the bankrupt."

The case of

In re Conservative Mortgage & Guaranty Co.,

(CCA. 6) 24 Fed. (2) 38

deals with a situation very similar to the one in the

case at bar. In that case the creditor filed a petition

alleging a levy under an execution upon their judg-

ment on certain property of the judgment defendant,

and asked for a receiver to collect certain choses in

action levied upon. The court appointed a receiver

for all the property of the judgment debtor, with au-

thority to collect and receive the goods, chattels and

choses in action of the defendant, and to apply the

sum of the net proceeds thereof, under direction of

the court, towards the satisfaction of ^'the aforesaid

judgment and costs" and to hold the remainder, if

any, subject to the further order of the court. The
receiver took possession of the judgment debtor's

property. More than four months after the appoint-

ment of a receiver, an involuntary petition in bank-

ruptcy w<as filed. The contention in that case was
that the state court, having first acquired jurisdic-

tion through its receiver for the purpose of the law-

ful administration and disposition in the proceedings

in aid of execution, there was no preference. The
appellate court held that the controlling question was
whether, by filing of the bill in aid of the judgment



37

creditor's execution, the state court acquired juris-

diction to administer generally the estate of the judg-

ment debtor, saying:

**In our opinion the bill was not one for general

administration. As we understand the record,

the bill on its face and by its terms was a mere
bill in aid of execution. It does not appear that

it purported to be filed on behalf of creditors

generally, or that it asked for relief other than

in aid of the judgment creditor's own execution.

Other creditors were not made parties. We find

in the record no order requiring the other credi-

tors of the execution defendant to file their

claims ivith the receiver; nor does it appear that

the receiver requested such filing. No other cred-

itors than the execution plaintiff became parties

to the bill. We find in the record no order re-

quiring the municipal court receiver to send no-

tice to all of the creditors asking to file claims

with him, nor any injunction against the bring-

ing of creditors' suits upon their claims. (Italics

ours)
* * *

"The question whether jurisdiction other than in

aid of the judgment creditor's execution existed

must be determined by the pleadings therein.

Mere possession of such power is not of conse-

quence, unless the power is properly invoked

;

not by the court on its own motion, but by some
act of the suitor concerned, and in some mode
recognized by law. Freeman on Judgments, sec-
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tion 338. 'In the absence of statute to the con-

trary, it is a general rule that the relief to be

awarded by a judgment is limited to that sought

by the pleadings, or incidental to such relief.

* * * The right to recover depends not upon the

prayer, but upon the scope of the pleadings and

the issues made or which might have been made
under them. A material variance between the

relief sought and that awarded is fatal to the

judgment. * * *' 33 Corp. Jur. p. 1144, sec. 88;

Id. p. 1072, sec. 34 ; Standard Oil Co. v Missouri,

224 U. S. 270, 32 S. Ct. 406, 56 L. Ed. 760,

Ann. Cas. 1913D, 936.

So far as appears from the record, the pleadings

gave jurisdiction only to collect the execution

plaintiff's claim;

* * *

**We therefore think the * * * court without

jurisdiction to do more than aid in enforcing

the execution of the judgment plaintiffs there-

under.

* * *. Both the referee and the District Judge
regarded the extension of receivership beyond
the enforcement of the judgment plaintiff's ex-

ecution as not only erroneous, but beyond the

court's jurisdiction. We agree with this view."

Another very important case is that of Griffin v.

Lenhart, (CCA. 4) 266 Fed. 671,
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wherein the question was whether the four months*

rule applied to a receivership in a protective proceed-

ing such as the one involved in the instant case, where

the receiver was appointed at the instance of the

bankrupt. The court in holding that it did not, used

the following language:

"But this rule does not apply to protective pro-

ceedings instituted in a state court. The princi-

ple of the bankruptcy statute paramount to all

others is that all creditors shall have the right

to a speedy winding up of the bankrupt business

and the distribution of the assets. No creditor

can be deprived of this right by a proceeding in-

stituted at any time in a state court by an in-

solvent or any of his creditors for the purpose

of continuing his business or protecting the as-

sets against creditors, or in any way delaying

creditors. This is none the less true, although

one of the objects of the creditors' proceedings in

the state court be to acquire a lien, and the actual

result be the creation of a lien more than four

months before the filing of the petition in bank-

ruptcy. Protective proceedings of that nature

were involved in Bank of Andrews v Gudger,
212 Fed. 54, 128 CCA. 505."

Another case where the four months' rule was held

not to apply was that of the Bank of Andrews v

Gudger (CCA. 4), 212 Fed. 49. In that case the

appointment was made at the instance of the stock-

holders. Appellee calls the court's attention to the fact



40

that in the instant case the suit was instituted by a

corporation that held stock in the bankrupt corpora-

tion and sought to collect from the bankrupt corpora-

tion on a sale to the bankrupt corporation of some of

its own capital stock. A mere glance at the complaint

filed will show that that contract was ultra vires

and utterly incapable of being enforced.

Another case sustaining appellee's position in this

matter is that of Miller v Potts (CCA. 6), 26 Fed.

(2) 852, where a receiver was appointed in a credi-

tors' suit, but not for generul administration. That

was a suit by stockholders and secured creditors, filed

more than ten months before the filing of the bank-

ruptcy proceedings, and where the creditors had made
themselves parties thereto two months before the

bankruptcy proceedings, the receiver having been ap-

pointed to conserve the assets. The court there held

that the supplemental bill, and the lien acquired

thereby, could not have a retroactive effect so as

to give the creditors a lien as of the date of the orig-

inal bill, and held that the lien, if any, was

"obtained through legal proceedings * * * within

four months prior to the filing of the petition

in bankruptcy."

To the same effect see

In re Knox Coal Co., 50 Fed (2) 248
which was a suit by bondholders and stockholders,

wherein a receiver was appointed to conserve the

assets.
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A well considered opinion of a state court in which

a similar payment was held to be a voidable prefer-

ence and set aside is that of

In re Western Savings Bank,

181 N. Y. Supp. 574.

The record of the pleadings and proceedings in the

state court, introduced in evidence in the case at bar,

disclose beyond question that it was not sl creditors'

suit in any sense of the term and that the receiver-

ship (even if it were held valid) was not one for gen-

eral administration and for winding up the affairs

of the bankrupt corporation. Those proceedings did

not, and could not, create any lien in favor of gen-

eral creditors of the bankrupt and the situation

shown is therefore squarely within the rule stated

above.

While appellant in his brief seeks to minimize the

effect of the decisions in some of the above cases and
to distinguish them from the case at bar, appellee

insists that they all bear directly upon the issues here

and correctly and conclusively point out the princi-

ples of law governing the right of recovery under the

state of facts shown here.

The fourth and last point set out above and involv-

ing a situation where a plaintiff in receivership pro-

ceedings has a lien upon property and obtains ap-

pointment of a receiver, but the receiver takes into

his possession or distributes property not covered by
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such lien, will also be seen to cover the facts in the

instant case, since the original action in the state

court certainly did not fix a lien on the property

(money) out of which the alleged preferential pay-

ment was made.

Nor did the action of Sims in coming into the

state court case on January 21, 1931, by filing a

cross-complaint asking for a foreclosure of his mort-

gage on the property therein described alter the sit-

uation with respect to the moneys and accounts

which had accrued in the hands of the so-called op-

erating receiver over a period of six months prior

thereto, and no lien could thereby be created on those

moneys and accounts since they were acquired

through rents, issues and profits which were not cov-

ered in the mortgage held by Sims. And if it were

held that Sims' cross-complaint created a lien from
January 21, 1931, when it was filed, on the property

covered by his mortgage, the lien could in no way be

extended to embrace other property not covered by

his mortgage. Furthermore, Sims sought no receiver-

ship in his cross-complaint to foreclose his mortgage,

but asked only for a foreclosure of his mortgage lien

and the sale of the property covered thereby and his

cross-complaint sought no order for the sequestration

of the rents and profits theretofore accrued, or there-

after accruing. Appellee emphatically contends that

the superior court of Maricopa County had no juris-

diction to make an order disposing of property

(money) which was no part of the mortgaged prop-

erty, and had come under the control of the court
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through a so-called operating receiver only inciden-

tally, in a suit wherein those who were entitled to

assert claims to that property (money) were not par-

ties and the subject whereof was not raised by the

pleadings, nor put in issue in the litigation. It would

be just as reasonable for appellant to contend that

in any suit brought for the foreclosure of a mortgage

on certain property therein described, the state court,

by virtue of such suit, acquired jurisdiction over other

real property belonging to the defendant in the ac-

tion, not involved therein and not mentioned in the

pleadings, and had jurisdiction to make an order re-

quiring such other real property to be turned directly

over to the mortgagee.

Appellant in his brief, citing the case of In re Land-
quist, 70 Fed. (2d) 929, and stressing the quotations

made by the court in that opinion from Remington
on Bankruptcy, overlooks the distinction in that case

wherein the court notes that under Section 74 of the

Bankruptcy Act, actual or constructive possession of

the security by the debtor is the principal requisite

to relief and also the fact that the property sought to

be brought within the operation of the Act was the

^mortgaged "property itself. Neither that case nor the

case of In re Hilmert, 71 Fed. (2) 411, cited by ap-

pellant involved the question of a creditor obtaining

a lien under a void judgment within the four months^
period where the foreclosure proceedings had been
brought prior to the four months' period—distinc-

tions noted in the cases cited by appellee herein.
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The section of Remington on Bankruptcy bearing

upon a state of facts similar to the one in the instant

case, is Section 2049, Volume V, reading as follows:

*'Sec. 2049. CUSTODY OF STATE COURT
PRESERVED IN PART, AND IN PART
SUPERSEDED. If the suit is a foreclosure suit,

or other suit in equity, not creating the lien, but

simply enforcing it; but thp receiver appointed

therein does more than simply conserve the assets

subject to the lien, and seizes other assets, al-

though doing so by authority of the state law,

the possession of the state court will be super-

seded as to the remainder.

Likewise, if the attachment suit operates to do

more than enforce a lien obtained before the

four months' period, the state court's custody

will be superseded as to the remainder."

The author cites in support of the rule there In ve

Kavanaugh, 99 Fed. 928; and Carling v Seymour
Lumber Co., 113 Fed. 483 (CCA. Ga.), where under
a situation similar to that in the case at bar, the

court held:

"A Trustee, when appointed in the bankruptcy
proceedings, while not entitled to the mortgaged
property will be entitled to any excess arising

from the foreclosure sale when made by order
of the state court after the payment of the mort-
gage and costs of foreclosure. He will also be
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entitled, when appointed, to the possession of

the choses in action and the other property in

the hands of the state court's receiver which is

wot covered by the mortgages.'" (Italics ours)

The rule is also laid down in the case of Moran v

Sturgess, 38 L. Ed. 981, 154 U. S. 256, wherein the

Supreme Court of the United States quotes from the

decision in

Buck V Colbath,

18 L. Ed. 257, 70 U. S. (3 Wall.) 334,

as follows:

"It is only while the property is in possession

of the court, either actually or constructively,

that the court is bound, or professes to protect

that possession from the process of other courts.

Whenever the litigation is ended, or the posses-

sion of the officer or court is discharged, other

courts are at liberty to deal with it according

to the rights of the parties before them, whether

those rights require them to take possession of

the property or not. The effect to be given in

such cases to the adjudication of the court first

possessed of the property, depends upon princi-

ples familiar to the law, but no contest arises

about the mere possession, and no conflict but

such as may be decided without unseemly and
discreditable collisions."
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It next becomes important to analyze the terms

of Sims' mortgage, the rights acquired by him there-

under and the extent of any lien created by his cross-

complaint to foreclose the same, as determined by
the laws of Arizona, and the general law on the sub-

ject.

By the statutes of Arizona the title, both legal and
equitable, under chattel mortgages, as well as realty

mortgages, remains in the mortgagor until foreclos-

ure, the mortgage creating only a lien. Section 2310,

Rev. Code Ariz. 1928 reads as follows:

"A mortgage is a lien upon everything that

would pass by a grant of the property, but does

not entitle the mortgagee to the possession of

the property, unless authorized by the express

terms of the mortgage. After the execution of

the mortgage the mortgagor may agree to such

change of possession without a new considera-

tion. Title acquired by the mortgagor subse-

quent to the execution of the mortgage, inures

to the mortgagee as security as if acquired be-

fore the execution."

The right of possession is therefore in the mort-

gagor, unless provided otherwise in the instrument

itself until foreclosure and sale.

The Supreme Court of Arizona has so held in the

following cases:
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Brown v Schwab^

27 Ariz. 457, 233 Pac. 593;

Central Finance Corp. v Norton-Morgan
Com' I. Co.,

23 Ariz. 517, 205 Pac. 810;

First NaVl. Bank of Yuma v Yuma Nafl.

Bank,

30 Ariz. 188, 245 Pac. 277;

Howell V Wetzler,

32 Ariz. 130, 256 Pac. 365;

First National Bank of Yuma v Maxey,
34 Ariz. 438, 272 Pac. 641;

Steinfeld v State.

37 Ariz. 389, 294 Pac. 834.

In order to secure the proceeds accruing from the

operation of the mortgaged property, it is necessary

that the mortgagee reduce the mortgaged property

to his possession, either through a surrender of the

possession by the mortgagor to the mortgagee, or

through a receiver appointed at the instance of the

mortgagee, or through action taken by the mortgagee

for the sequestration of such proceeds.

That question has been determined by the supreme
court of the United States in many cases where, as

here, the rents, issues and profits of the operation

of the plant are not covered by the mortgage, the
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supreme court holding that the mortgagee has no pos-

sible claim or right to the proceeds of the operation

or the rents, issues and profits of the mortgaged

property prior to the sale of the mortgaged premises

under the foreclosure proceedings. That rule has been

laid down in all cases decided under statutes similar

to those of Arizona and, even where there are no such

statutes but where the American rule of law has been

adopted that a mortgage is a lien and not a convey-

ance.

No right of possession before foreclosure was given

under the terms of Sims' mortgage, as shown by the

record, and he therefore had no lien upon, or right

to, the rents, issues and profits of the mortgaged
property prior to the judgment of foreclosure, it be-

ing also kept in mind that tw receiver was sought or

appointed in his foreclosure proceeding.

In the case of

Russell Sage v Memphis & Little Rock R. R.

Co., 125 U. S. 361, 31 L. Ed. 694,

Sage obtained the appointment of a receiver for the

railroad company for the operation of its property.

Subsequently the bondholders sought to have the

earnings of the road, during the receivership, applied

to their mortgage. Mr. Justice Harlan, in delivering

the opinion of the court, uses the following language :

"We do not understand upon what principle the
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court below held that the trustees in the mort-

gage of May 1, 1877, were entitled, as

against both the mortgagor Company and Sage,

to claim the net earnings of the road during the

receivership. The latter was a judgment credi-

tor of the Company, and it was at his instance,

in a suit commenced by him, that its property

was put in the hands of a receiver. This was
done because in the opinion of the court the ap-

pointment of a receiver was necessary 'to protect

plaintiffs interests and rights.*
* * *

If the trustees, pending the receivership, had in-

tervened and asked possession of the property,

they might perhaps have been entitled, as against

general creditors, to the income of the property

thereafter accruing, upon the principles an-

nounced by this court in Dow v. Memphis &
L. R. R. R. Co. (as reorganized), 124 U. S. 652

(ante, 565). But we do not perceive any legal

ground upon which they are entitled to the net

earnings of the property, while it was in the

hands of the receiver, in a suit instituted by a

judgment creditor for the protection of his own
interests, and not of the interests of the trus-

tees, or of the bondholders, or of other credi-

tors. * * *

For the reasons stated we are of the opinion

that the decree below was erroneous in that it

did not, in the order directing the distribution

of the fund remaining in court, give a prefer-
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ence to the judgment at law obtained by the ap-

pellant Sage."

In the case of Omaha Hotel Company v Kountze,

107 U. S. 378, 27 L. Ed. 609, the same court held

that by a mortgage of land, the rents and profits are

not pledged; that they belong to the mortgagor or a

third person claiming under him. The court said:

"In the case of a mortgage, the land is in the

nature of a pledge ; and it is only the land itself,

the specific thing, which is pledged. The rents

and profits are not pledged; they belong to the

tenant in possession, whether the mortgagor or

a third person claiming under him. This is not

only the common law, but it is the express stat-

ute law of Nebraska, which declares that In
the absence of stipulations to the contrary, the

mortgagor retains the legal title and right of

possession.' The plaintiff, in this case, was not

entitled to possession, nor to the rents and prof-

its. His foreclosure suit did not seek possession,

but sought a sale of the specific thing, the land.

In such a case, until the litigation is ended, it

doth not appear that there must be a sale, or

even that the plaintiff is entitled to a sale. The
defendant in possession is entitled to redeem the

land until a sale is made, and until then he is

entitled to the rents and profits, which belong

to him, as of right. The taking of the rents and
profits prior to the sale does not injure the mort-
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gagee, for the simple reason that they do not

belong to him. * * *"

The case of

Teal V WalkeVf

111 U. S. 242, 28 L. Ed. 415

was decided under a statute of Oregon similar to the

Arizona statute and it was held therein that a mort-

gage is a mere security for a debt, and establishes

absolutely the rule that the mortgagee is not entitled

to the rents and profits until he gets possession under

a decree of foreclosure.

The case of New York Trust Company v Island Oil

& Transport Corp, (CCA. 2nd), 34 Fed. (2d) 649,

involved a contract for sale of oil and supplying the

same, which contract was assigned under an exist-

ing mortgage. There were two sets of receivers. The
court said:

"The profits meanwhile were like any others

which might arise from the use of its property

by the mortgagor for it is the general rule that

the usufruct of mortgaged property before de-

fault and possession, at least in the absence of

specific pledge, remains the property of the

mortgagor. (Citing cases)"

"The cases make it apparent that a receiver

must be appointed in foreclosure before a specific

lien can be enforced against the rents and profits
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of mortgaged property. The bringing of the ac-

tion of foreclosure does not create a specific lien

to the prejudice of the general creditors. Justice

and equity demands that a mortgagee be vigilant

and he cannot merely file his bill and stand idly

by while a general creditor has a receiver ap-

pointed to sequester the funds and then, after

having his own receiver appointed, demand that

rents theretofore collected by the creditors' re-

ceiver be turned over to him."

Dey V Brenack Stevedoring Company^ (D.C.

N.Y.) 282 Fed. 886.

The rule laid down in the preceding cases is ap-

plicable to all cases where the mortgaged property

is subject to depletion or depreciation and has been

applied in the case of brick and brick-clay plants,

coal mines, and other mines, and in innumerable cases

involving machinery and other property subject to

wear and tear and depreciation.

"The mortgagor continued in possession of the

mortgaged property and operated the mines in

the usual manner by raising and selling coal

therefrom until after this bill was filed * * *

Until the mortgagee takes possession of the mort-
gaged property, either in person or by receiver,

the mortgagor has the right to the income of the

property. Especially is this true in the case of a

mortgage of property like this which does not

bear a fixed rental but where the income is de-
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rived by working or operating the property, re-

quiring a constant expenditure of money to make
it productive.'*

Young v Northern III. Coal & Iron Co.,

13 Fed. 806.

The same rule is laid down in the case of

Russell V Merchants Bank,

47 Minn. 286, 28 A.S.R. 368

and was applied to the case of a receiver for a brick-

making plant where the allegation was that there was
an unauthorized digging of clay by the tenant in

possession.

See also:

Mcllhenney v BinZy

80 Tex. 1, 26 A.S.R. 705;

New York Security & Trust Co. v Saratoga

Gas & Electric Light Co.y

159 N. Y. 137, 45 L.R.A. 132.

It appears clear from the uncontradicted evidence

in this case that the defendant Sims never at any
time had any lien upon the rents, issues and profits

of the mortgaged property or its earnings during the

time that the bankrupt was in receivership; that

never at any time by any pleading filed in court did

he assert ownership of, or lien upon, any of the rents,



54

issues and profits of the mortgaged property, or of

the earnings of the receiver; that at the time of the

minute entry order made by the state court directing

the payment of said $5800 to Sims, all of the earn-

ings, including this $5800 were severed from the prop-

erty upon which he had a mortgage; that he had no

lien thereupon by virtue of said mortgage; that the

said order for payment was made prior to the fore-

closure of the mortgage; that the operating receiver

who held the fund out of which the payment was
made was not only not appointed at the instance of

Sims but that Sims did not even appear in the state

court proceedings by filing his cross-complaint until

six months after the operating receiver had been ap-

pointed, and did not ask for a receiver in his fore-

closure proceedings.

Appellee submits that under the authorities pre-

sented above, the money distributed to Sims by the

order of March 24, 1931, was not covered by any
lien created in the proceedings in the state court.

Summing up the issues herein, appellee contends

his right of recovery is absolute under the authorities

cited by him, and that all the facts necessary to es-

tablish his right were proven by clear, conclusive and
uncontradicted evidence.

The defense of the appellant was based upon his

contention that the order of the superior court for

the payment of $5800 to him was res judicata be-

cause made during receivership proceedings that had
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existed for more than four months prior to the date

of the bankruptcy proceedings and that, for that rea-

son, the trustee in bankruptcy could not recover. All

of the questions raised by his specifications and as-

signments of error are really covered in this conten-

tion, as are the authorities cited by him. An exami-

nation of the cases relied upon by him and which he

states to be conclusive of the issues raised here re-

veals that in every instance they involve circum-

stances entirely different from those being consid-

ered here and upon which appellee based his right of

recovery of a payment made within the four months'

period, as preferential. Since the cases cited by ap-

pellant must be read to note the distinctions, it would
serve no useful purpose to here review each one sep-

arately, but appellee most emphatically insists that

not one of those cases presents any matters that

could be controlling, or even persuasive, on a decision

of the issues here because they involve only questions

raised where the jurisdiction of the court to control

the res had attached through general receiverships

for all purposes or through a suit to enforce a valid

lien on specific property.

Appellee submits, therefore, that the contention of

the appellant that the order of the superior court for

the payment of the money in question is res judicata,

is not sound for the following reasons:

1. The receivership in the state court proceedings

was not only void in the first instance, but even had
it been valid, it was not a general administration re-
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ceivership, but was a receivership incidental only to

a suit brought to enforce a contract and asking to

foreclose a lien upon certain property, and was merely

for the preservation of the property pending deter-

mination of that issue.

2. The right of general creditors to an administra-

tion in bankruptcy is absolute where the receiver act-

ing in state proceedings was not appointed upon a

general creditors' bill, was not a general liquidating

receiver, but an operating receiver only, and where

the general creditors were not at any time made par-

ties to the proceedings and were not brought into

the same by process or other order, and no claims of

general creditors were ever filed therein.

3. The preferential payment involved in this liti-

gation ($5800) was paid from property (money)

which was not in any manner or form covered by

the pleadings in the case in the state court, nor by

any issues raised by such pleadings, and it was not

subject to any lien of the appellant or of any of the

parties to that proceeding.

4. The order of the state court directing payment
of $5800 to the defendant was void, both because the

court was without jurisdiction to make the order ap-

pointing a receiver in July, 1930, and for want of

jurisdiction in that court to make the particular

order, the three elements necessary to confer jurisdic-

tion upon that court to make the order not being
present. This is so both because the court had no
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jurisdiction over general creditors, no notice or pro-

cess bringing them into the litigation having been

served upon them, and also because the payment of

such sum was not covered by the pleadings, nor by
any issue raised thereby.

5. It was beyond the power of the state court to

create a lien on this property (money) because such

lien would be void under the provisions of Section

67f of the Bankruptcy Act.

6, The order of the superior court for the payment
of the $5800 being absolutely void, was subject to

collateral attack.

In conclusion, appellee submits that the payment
made to appellant Sims, being a preference voidable

by the trustee in bankruptcy and recoverable by him
from the appellant under the provisions of Section

60b of the Bankruptcy Act, the judgment of the Dis-

trict Court was correct and should be affirmed.

Respectfully submitted,

THOMAS W. NEALON,

ALICE M.'BIRDSALL,
Counsel for Appellee.




